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legal, negligence in the discharge of it when producing homicide is 
manslaughter.' 

"But suggested as a necessary qualification thereof: 

'To this general rule there may be exceptions, as where an act, 
careless in itself, is committed with fatal results under circumstances 
or at a place from which it might be reasonably inferred that no in- 
jury could happen from the carelessness of the party acting. But 
this is not of that exceptional class of cases; and, considering the 
instruction complained of, as we must, with reference to its appli- 
cation to the facts, we must conclude that the court did not err in 
giving it to the jury.' 

"In that case, the court approved an instruction upon voluntary 
manslaughter based upon the 'recklessly careless' use of a loaded 
pistol in a room where others were present, and affirmed a conviction 
thereunder carrying with it confinement in the penitentiary, from 
whieh it is clear that if a 'recklessly careless' use of a loaded pistol 
amounts to voluntary manslaughter, a want of ordinary care in its 
use in the presence of others liable to kill, and which does kill, would- 
necessarily be involuntary manslaughter. See, also, to the same 
effect, Sparks v. Commonwealth, 3 Bush, 111, 96 Am. Dec. 196; 
Smith v. Commonwealth, 93 Ky. 320, 20 S. W. 229, 14 Ky. Law Rep. 
260. * * * 

"A want of ordinary care in the operation of an automobile within 
the business district of a city near the noon hour, where the presence 
of others upon the highway must be anticipated, is such use of an 
agency dangerous to life, limb, and property of others as makes any 
negligence which results in the death of another unlawful and crim- 
inal." 



Husband and Wife — Necessaries — Rooms and Board at Seashore 
Hotel. — In Stevens v. Hush, 176 N. Y. 602, the Supreme Court of 
New York held that a wife's contract, in advance, for a suite of 
rooms and private bath, with board, at a seashore hotel, for the fixed 
period of the summer season, is not, as a matter of law, a contract 
for necessaries. 

The court said: "There is no general presumption at law, grow- 
ing out of the marital relation, that the wife is authorized to act for 
the husband. At common law the husband is charged with the duty 
and burden of supporting his wife and family, and, where the hus- 
band and wife are living together, parties dealing with the wife for 
necessaries, knowing this, are entitled and bound to assume that the 
proposed contract is on the husband's obligation alone, who may, 
however, show as matter of defense that he has supplied the neces- 
saries, either in kind or in money wherewith to buy them; other- 
wise, he is liable, and the fact that the wife had not been author- 
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ized by the husband to bind him, or had even been in fact forbidden 
to do so, is immaterial. 

"In cases, however, other than for necessaries, the liability of the 
husband depends solely on the principles of agency, to be proved 
as in other cases, or of estoppel, if she has been held out as author- 
ized- to bind him. Wanamaker v. Weaver, 176 N. Y. 75, 68 N. E. 
135, 65 L. R. A. 529, 98 Am. St. Rep. 621; Frank v. Carter, 219 N. Y. 
38, 113 N. E. 549, L. R. A. 1917B, 1288; Martin v. Oakes, 42 Misc. 
Rep. 201, 85 N. Y. Supp. 387; Keller v. Phillips, 39 N. Y. 351. There 
are two theories on which defendant in this case may be held liable: 
One, that the contract was for necessaries, in which case evidence 
of authority in the wife is unnecessary; the other, that, although not 
necessaries, the wife had specific authority to bind the husband. At 
the trial there was some evidence given to show specific authority 
in the wife to bind the defendant. The court, however, by its charge 
and ruling, in effect held that, as matter of law, the alleged contract, 
if made, was for necessaries, on which defendant was, as matter of 
law, liable, and excluded evidence tending to negative authority in 
the wife as defendant's agent. 

"The question on this appeal is therefore whether the alleged con- 
tract is, as matter of law, a contract for 'necessaries,' as that term 
is used and defined in the law. The parties concededly are living to- 
gether and have a permanent home in the city of New York. That 
board and lodging in themselves generally belong to the category 
of things appertaining to maintenance and support may be conceded 
without question. It is quite apparent, however, that for every con- 
tract of that character the wife might make, no matter where or for 
how long a period, the husband would not be liable without his con- 
sent. 

"That, under the circumstances, a contract in aavance for a suite 
of rooms and private bath, with board, at a seashore hotel, for the 
fixed period of the summer season, at a place other than the usual 
place of abode, is a contract for 'necessaries,' cannot, I think, be held 
as matter of law. Whether it is a reasonable and suitable necessity 
involves questions of fact, which should be submitted to the jury 
under proper instructions. If it was not a contract for necessaries, 
the question at the trial then was whether the wife was as matter 
of fact specifically authorized to bind the defendant, and on such 
issue evidence tending to negative such authority was proper." 



Master and Servant — Workmen's Compensation Act — Head Waiter 
Killed by Discharged Waiter.— In Cranney's Case, 122 N. E. 266, the 
Supreme Judicial Court of Massachusetts held that the death of a 
head waiter of a hotel, who was killed, while in the hotel eating his 
lunch under the contract of employment, by a waiter whom he had 



